SENATE RECORD VOTE ANALYSIS
105th Comgress June 4, 1998, 5:45m.
2nd Session Vote No. 149 Page S-5622 Tem Record

TOBACCO BILL/Increased Look-Back Penalties

SUBJECT: National Tobacco Policy and Youth Smoking Reduction Act . . . S. 1415. Lott motion to table the Daschle
(for Durbin/DeWine) perfecting amendment No. 2438 to the Daschle (for Durbin) amendment No. 2437
to the instructions (Gramm amendment No. 2436) to the Gramm motion to recommit the Commerce
Committee modified substitute amendment No. 2420.

ACTION: MOTION TO TABLE FAILED, 29-66

SYNOPSIS: The "Commerce-2" committee substitute amendment (see NOTE in vote No. 142) to S. 1415, the Natio
Tobacco Polig and Youth Smokig Reduction Act, will raisepito $265.0 billion over 19ears and pito $885.6

billion over 25years from tobacco cquary "payments” (assessments) and from "look-bgmkialties that will be iosed on

tobacco cormpanies if thg fail to reduce undege use of tobacgaroducts. Most of the mogewvill come from the rquiredpayments

($755.67 billion over 2%years). Additional sums will be raised from other fines pamalties on tobacco cgmanies, and the

requiredpayments will be hiher if volume reduction tgets on tobacco use are not met. The tobaccpanies will be rquired

to pass on the entire cost of thayments to their consumers, who aregnarily low-income Americans. BJoint Tax Committee

(JTC) estimates, therice of apack of cparettes that costs $1.98 now will rise to $4.826007. The amendment willqaire the

"net" amount raised, as estimatedtbe Treaswy Department, to bglaced in a new tobacco trust fund. (The net amount will be

equal to the total amount collected minuy aeductions in other Federal revenue collections that will occur as a result of irgcreasin

tobaccaorices. For instance, income tax collections will decline because there will be less taxable income in thg.€doadifiC

estimates that the amendment will raigeta $232.4 billion over ears, but oyl $131.8 billion net. Extendgnthe JTC's

assunptions throgh 25years, a total of $514.2 billion net will be collected. The amendment willreeall of that mongto be

spent; 56percent of it will be direct (mandatgrspendirg. The Federal Government wilive States 4@ercent of the funds and

will spend 60percent. Medicare will naget ary of the fundiig in the first 10years unless actual revenues agadi than estimated

in this amendment (in contrast, the Sermesed buget resolution rguired aly Federal share of funds from tobaccgidéation

(See other side)
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to be used to strgthen Medicare; see vote No. 84).

The Gramm motion to recommit with instructions would direct the Commerce Committpertdhre bill back with the inclusion
of the amendments alrgaegreed to and the Gramm amendment No. 2437. The Gramm amendment wpttieGugg/Leaty
amendment (see NOTE below) and would eliminate the rgapenally in the tax code on cples earnig less than $50,008er
year. (Under current law, all marripdaple are taxed at adtier rate than tlyewould be if thg were sigle and their income were
divided between them). The Gramm amendment would increase the deduction for mapleesiezonig less than $50,000 so as
to eliminate thepenally, and would amend the Earned Income Credit (EIC) to ensure that ingrdesideduction would not
decrease d@ibility for the EIC. The tax relief for low income families that woulgtmsided ty this amendment in the firstyg@ars
would be pproximatel/ equal to one-third of the revenues raisgutie bill.

The Durbin amendment to the instructions to the Gramm motion would strippiosed marrige penalty tax relief, and would
increase the “look-backjenalties. The “look-backpenalties would assess fines on the tobaccqaaies if thg failed to meet
prescribedyouth smokilg reduction tagets. The tobacco settlememfreement ngotiated between tobacco cpanies and the
States’ contigengy-fee trial lawyers setyearly percentge reduction tagets foryouth smokig, andprovided that the tobacco
companies wouldhay $80 million for eaclpercentge point in ayear that thg had missed a tget, yp to a maximum of $2 billion
annualy. The Commerce Committee substitute, agioaily reported, increased thgenaly rates for hjher non-attainment
percentges (the hghest rate would be $240 million for egmrcentge point) and increased the maximyearly penalties to $3.85
billion. Thepenaly would be assessed based on each manufacturer’s share of the market, as nyeBsdezdlliobacco excise
tax payments. Smokig rates would be determineg hsirg the Universiy of Michigan Survg that determines thgercentge of
teens who dajl use tobacco, ornbusirg a conparable index usipidentical methodolgy. As modified in the Commerce-2
substitute, thospenalties were increased to $4.4 billion, indexed for inflation. Additipnedich manufacturer that failed to meet
a reduction taget on one or more of its brands would be fined $1p@@@inderge user over thpercentge reduction taget. Instead
of conductiy a survg usirg the Universiy of Michigan methodolgy, the Secretgrof Health and Human Services would be
required eaclyear to conduct twpolls of yourg individuals--the firspoll would ask them if thehad used a tobacpooduct within
the last 30 dgs, and the secommbll would ask them to identifwhich brands of tobacqwoducts thg had used. Thogmlls would
be used to estimate tphercentge reductions in undega use of tobaccproducts, and to estimate the undgrase oparticular
brands. The results would be “deemed conclugiteebeproper, correct, and accurate.” The Durbin amendment would retain the
polling provisions, increase theqeired percentge reduction in garette useyoyear 10 to 6Percent (the Commerce-2 amendment
would reguire a 6Qpercent reductionybyear 10), would decrease the indystiide ca to $2.2 billion, indexed for inflation, and
would impose new brandgecific penalties, indexed for inflation, that would beoped at $5.5 billion, indexed for inflation, for
total look-backpenalties of $7.7 billion. (In contrast, the $1,q8#-underge-userpenaly in the Commerce-2 amendment would
raise $1.5 billion if ever manufacturer failed to reach thegeatrby 24 percent, which is the level at which the Durbin amendment
would ca payments at $5.5 billion. Total look-bagknalties in the Commerce-2 amendment at the Durbin amendmeapésica
level of $7.7 billion would be $5.9 billion).

The Durbin/DeWine perfecting amendmentto the Durbin amendment would strike the Durbin amendment look-back
provisions and would substitute identipabvisions. (Addirg the Durbin/DeWine amendment filledoarliamentay opening for
offering an amendment that could have been uge8dmators to reoffer and obtain a vote on the Gramm amendmgurgah

During debate, Senator Lott moved to table the Durbin secogr@elamendment. The motion to table is not debatable; however,
some debatpreceded the makgnof the motion. General] those favorig the motion to tablepposed the amendment; those
opposing the motion to table favored the amendment.

NOTE: After the vote, the amendment was@dd by voice vote, and Senator Lott offered the CoverdellfCaaniendment
regarding illegal drug use (see vote No.151) .

Two Gregg/Lealy amendments wergendirg at the time of the vote (see vote No. 145).

Those favoringthe motion to table contended:

The Durbin/DeWine amendmenpsithe anteyet again. The look-baclprovisions which were gieed to between tobacco
companies and trial layers lastyear were a bad idea todie with, and thg have beegetting worse with ever proposal. In the
tobacco greement, trial lawers ngotiated a deal with the tobacco goemies that included that the cpamies would voluntam
agree topenalties if thg did not meeyouth smokiig reduction tagets. Thg agreed that as an indugtthey would pay $80 million
for eachpercentge point by whichyouth smokiig did not decline, pito a maximum of $2.2 billioperyear. The tobacco indugtr
made that greement in return for thpromise of extensive liabilit protections. Numerouparts of the greement rquired
corgressional action. In effect, the tobacco industnd trial lawers tried to dictate the contents gfiation to be enactedyb
Corgress. Thg overst@ped their bounds if thethought Corgress should rubberstartheir agreement. Members determine the
contents of Igislation, not trial lawers and tobacco cganies. From the lgining, we thoght that the look-bacgrovisions were
just a hidden tax that would be gedt topolitical manpulation, and that the honesty gproach this sufect would be to dip
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the payments and look-bacgrovisions andust increase the excise tax. The tobacco ingdusts now walked avwafrom the
agreement, and said it is not wiltjrto reconsider, so grook-backprovisions are now not oplunwise, but unconstitutional.
Tobacco corpanies do not break wtaws if teengers choose to smoke--in me8tates, the teegers themselves are not breakin
ary laws. Generayl, they are ony blocked from bying cigarettes, and when thdlegally buy them thg are not bying them from

the manufacturers. Usuglithey aregetting them from friends. It is not constitutionalgonish ongerson for another’s actions.
After the tobacco copanies walked aweafrom the greement, the lgical course of action would have been to strike the look-back
provisions, and thpaymentprovisions, angust impose an excise tax, which is clgacbnstitutional. Doig so, thogh, wouldjust
expose what gjiant tax-and-gend bill this is.

Instead, our colleguesjust made therovision worse. In the first iteration of the Commerce substitutepghalties were
increased to nearl$4 billion. In the second iteration, which was draftgdHe Clinton Administration the gidbefore the bill was
shoved onto the Senate floor,theere increased to $4.4 billion, and a pamy-specific fine for each brand was added. That fine
would penalize a comarny $1,000 for each undega tobacco user for a brand that did not meet the reductiget.tdust as
offensivey, it charged the wg that the Government would decide if ageetrhad been be met--instead of ggime methodolgy
used in the Universjtof Michigan Survg, which measured thgercentge of daily tobacco useybteens, the Secretaof Health
and Human Services would conduct tpasls eachyear. In ongooll, teens would be asked if héad smoked within theast 30
days. In the secongoll, they would be asked what brandsyhead smoked. Thegmlls would then be used to determine smgkin
rates, which would be “deemed” accurate. Theootunity for political abuse with this arrgement would be immense. For
instance, the Secreyacould conduct theoll right after the Fourth of Julweekend, because makids on vacation who ranel
smoke myg casualy smoke one or two garettes at that time. Further, the idea that we should “degoil ® be accurate should
be absurd on its face to eyeBenator. In evgrelection, corpeting candidates waive about theolls showirg how the are
winning, and the magins of thosepolls valy widely. Norpartisanpolls vary just as widel, and even in cases whpallsters are in
close greement the elections oftprove that thg were wildly inaccurate. In this case, thmposal in the Commerce-2 bill is to
give apolitical gppointee broad authoyitto desgn apoll of kids to determine how mgrbillions of dollars inpenalties to irpose
on tobacco copanies.

Our collegues aparenty did not think that thigroposal wagjuite bad enogh, because tlyehave now offered an amendment
to raise the tgets and increase tipenalties. The have also shifted the burden from lgeam the industr as a whole to befn
targeted aiparticular manufacturers, which would be fairer gaaticular conpary wereguilty of egregious conduct, but which
would also increase the concerns on constitutignbitause it would be morpesific. As we have alregdstated, thogh, our
collegues’ claim that tobacco cquanies are rg@nsible for teen smokgns unfounded. Their own statistics refute theguanents.
As evidence, thehave citedquotes from tobacco carary officials that show that tlyewant to increase teen smogjrand have
said that the increase in teen smgkimust therefore be due to a clever advedisampaign aimed ayouth. We have no doubt that
the cgarette manufacturers would like to induce children to smoke. However, malevolent intent does not translate into results.
colleagues’quotes show that those manufacturers had that malevolent intent for decades. How then doguescejesn that
teen smokig drapped dramaticajyl during the 1980s? Are we to assume that the tobaccpaies were evil and stid during
the Regan and Buslpresidencies, and evil and clever dgrihe Clintonpresideng? Drug use alsplummeted throgh the 1980s,
and took off as soon as President Clinton was elected. Didldalers havgualms about markefito children in the 1980s? The
tobacco corpanies have lied under oath, yHeave tried to make theirgzirettes more addictive, and yHeave marketed to children,
but that does not mean that yheontrol teens’ behavior. We will ngdin our collegues in their biddig war to make the
unconstitutional, unworkablgplitically manpulatable look-baclprovisions even worse. We [goort the motion to table this
amendment.

Those opposinghe motion to table contended:

We aregeneraly suypportive of this bill, and we coptement the Chairman of the Commerce Committee for the work he has done
on this vey controversial sulect. It was a herculean task to egena bill to the floor. Oujob now is to inprove it. One of the
mgor areas in need of pnovement is the look-back section. Tiendirg Durbin/DeWine amendment would make two ajem
to theprovisions of that section, one of which would be technical and one of which would be substantive. The techgeal cha
would be to increase the @ar reduction tget to 67percent. That increase should be made becaysardhapassed since the
agreement was reached, and dgtiinatyear the teen smolgrate has increased. Thereforegédthe number, rather thaarcent,
of teens down to the levefjeed to ly the tobacco copanies, smokig rates would now have to be cyt ®7 percent instead of
60 percent. The substantive clgarthat would be madeylthe amendment would be to make prealties more copary-specific.
Under the Commerce-2 hill, some qaemy-specific penalties would be iposed whemarticular brands did not have reductions
in teen use, but tiyavould not begreat enogh to dissuade bad actors.darticular, we do not think that thevould serve as an
effective deterrent to the PhiiMorris conpary, which manufactures Marlborageirettes. In 1993, gfercent of teens who smoked
smoked Marlboros. Under the Commerce-2 substitute, if it failed to reduce that level ofgsr@lbkionpanies would beunished,
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and its share of theunishment would be 2@ercent. Thus, without gnconpary-specific penalties, it would actuallhave an
incentive not to reduce teen smakibecause it wouldet the benefit of the new customers and itspetitors would have tpay
most of thepenalties. It is true that the substitute now has gmmalties based grarticular brands, but even if eydsrand missed
its taiget by as much as 2dercent thgenalties would still ol come to about a third of the indystwide penalties. To correct this
problem, the Durbin/DeWine amendment woulg tige industy-wide payments at $2.2 billioperyear, indexed for inflation, and
would greatly increase the copany-specific penalties and gathem at $5.5 billioper year. Our collegues view this chage as an
increase in the total maximupenalties. It could be, assurgithat it would be irpossible forparticular conpanies to miss their
targets ly huge percentges. However, in an extreme caseagticular conpary under their amendment could be much more than
24 percent of the market. If Marlboro usg teens were tgrow by 20 percent instead of decling the reuired 67percent, for
instance, it would be hit with a several-billion-dolfEnaly. We believe that thpotential maximum surchges of $7.7 billion in
this amendment are rghly the same as in the undenlg amendment. The main difference is thatghi#ty conpanies under this
amendment woul@ay almost all of the fines. That is the fair yvio proceed. We therefore ge our collegues not to table this
amendment.



